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In the 
Supreme Court of Appeals of Virginia 
at Richmond 
COLWAY REALTY CORPORATION, ET AL. 
v. 
COMMONWEALTH OF VIRGINIA 
FROM THE CIRCUIT COURT OJ.I' TR1ll CID:'Y OF NORFOLK 
RULE 5~12-BRIEFS. 
35. Nu.MBl!:R OF Corl.ES. Tweniy-fi."t'e copies of each brief sbull 
be tiled with tlle clerk of the Court, and at least three cepios 
mailetl or delivered to oppo'Sing counsel on or before the day 
811 which the brief is filed. 
§6. S17.B AND TYPE. Briefs shall be nine inches in length and 
six inches in widtb, so as to conform in dimensions to the 
pri11ted record, and shall be printed in type not less in size, as 
to height ru1d vddtb, than tbe type in which tlle record is 
prinled. The record number of the cMe and the names and 
addresses of counsel submitting lhe hrief si:iall b~ printecl on 
the front cover. 
R G. TURNER, Clerk. 
Oonrt opana a.t 9 :30 a.. m.; Adjourns at 1 :00 p. m. 
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RULE 5 :12-BRIEFS 
§1. Form and Contents of Appellant's B rie£. The opening brief of appellant shall 
contain: 
(a) A su_bject inde., and table of citations with Ca!'es alphabetically arranged. The 
cit::ition of Virginia cases shall be to the official Virgini.:i Rcporti1 and, in addition, 
may refer to other reports .:ontaiuing suc.h cases. 
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(c) A statement of the facts which are ncces5ary lo correct or amplify the state-
ment in appe:Iant's brief in so far a,; it is deemed erroneous or inad.:qnate, with ap-
propriate refercncf's to the pages of the record. 
(d) Argument in ~upp•Jrt '-'f the. position of appell!:e. 
The oriei silall be signed b~· at least one attorney practicing in this Court, giving 
his address.. 
§3. Reply Brief. The reply brid (if any) of tht- :lppellant shall contain all the 
nnthorities rdied on by hiitl not referred lo in his opening brief. Jn other respects 
it ,l:"111 c0nform to the requin :mcnts for appdlce"s bricL 
~4. Time of Filing. As rn1Jn as the l'Stimated cost of printing the record is paid 
by the appellant. the clerk shall forthwith proceed to haYe printeri a sufficient number 
of copiC$ of the record or the designated parts. Upon receipt nf the pr inted copic!, 
c,r- of the substituted copies allow<'d in lieu of printed c.opies under Rule 5:2, the 
.:lc:1 k ~hall for11twith mark the fi ling date on each copy and transmit three copies of 
ti1c- printed record to each coumcl oi record, or notify <'ach counsei of record of t.ht: 
iilinR <:late of the substituted copies. 
la) If the petition for appral is adopt('cl as the opening bric,f. the brief of the appd-
le(' sh:ill he filed in 1he ckrk'~ office within thirty-fh-e days after the rial{' the priull·d 
copies of the record. or the ~ub,;titnted copies allowed un<ler Rule S:2, arc filed in the 
dtrk's oflice. Uthe pc-tition for :ippeal i,; not so adoplcd, t.he opening- hrir:i oi the appd-
1:rnt shall be filc:d in the clerk\: office within thirty-five day,; after the date pri!'itctl copies 
c•i the record. or the ~ubstituted cnpie~ :il iow(d under !{ulc 5:2, an: filed in the ck·rk's 
,,tfirc. and the: brid ,)f the app,·lie<' shall he filed in tlw clerk's offict> within thinY-five 
days after the 0pcninR' brief 0f tht'. appellant is filecl in the clerk's oJlice. · 
(h) Within fourteen (lays after the hrid oi tl,c, app<'llce is filt-d in t-hc elerl, 's 
cffi,·.-, the appellant may fi le a re-ply briei in the clerk'~ oft;cc-. The cai:;e will be railed 
;it a .;csision of tlie Court cc,mm<?ncin!!" aft('r the e~piration of said fourteen r!avs unl·css 
cvun5el agree , hat it be callc-d at a session of the Court commtneing at an earlier time: 
1•r.,, :derl. hc>we,•cr, that a criminal c.a~e may be called at the next .~P.ssion if the Cc_,m-
monweallh's hrici is filtd at k1i<t fourteen da:vi- prior to the calling of the case. jn which 
i:vl'nt the reply hric'f for th app('llant shall be fik d not later than the day before the 
oa~" i~ called. Thi~ paragraph does not extend the tinie ailowed by paragr:rpli (al 
ahc,,·t· for the filing of the app•:lbnt's hri<'f. 
{c) \.Vith the con.,ent of the Chief _l uctice or the Court, counsel for oppo~in~ 
parti,~s may file with the derk a written ~tipulation c-hanging th" timr for fil ing brief~ 
in an:y case; vrovidcd, howevl'r, that pll briefs ntust be filed not l:tter than the day 
bdore such ca8C is to be heard. 
fS. N umber of Copies. T w,~n ly-fivc coplc$ of each hrief shall be filed with the 
clerk of the Court, an<i at least three copies mailed or delivered to opposing counsel on 
or b• fore the da-v on which the brief is filed. 
~6. Size and Type. Brief~ ~hall be nine iucbe!:' in length and six inches iu wi,lth, 
~o as to conform in dimcn!!inns to the printed record. and shall be printed in type not 
1.;s~ in size, as to height and wi<lth. than the type in which the record i~ print~d. T he 
record number c>f the ca$e and th<.' names and addresses of counsel s11bm.ittin,q: the ht-icf 
s l-1:ill lie printed on fhe front cover. 
f7. Effect of Noncompliance. If ndther party lm~ fi led a brief in complianr<.' with 
1hr 1>·quirr-1m;n1; of this rule, the Court will not hear oral ar i:tumcnt. I£ onC' p,-rl ~· has 
but tl ,e oth_er ha~ not filed such a brief, the party in default will not be heard or;1lly. 

IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND 
Record No. 4519 
VIRGINIA: 
In the Supreme Court of Appeals held at the Supreme Court 
of Appeals Building in the City of Richmond on W edncsday 
the 12th day of October, 1955. 
COLWAY REALTY CORPORATION, ET AL., 
Plaintiffs in Error, 
against 
COMMONWEALTH OF VIRGINA, Defendant in Error. 
From the Circuit Court of the City of Norfolk. 
Upon the petition of Colway Realty Corporation, Camelot 
Court, Incorporated, and Tazman Realty Corporation a writ 
of error is mn1rded them to judgments rendered by the Cir-
cuit Court of tbc City of Norfolk on the 16th dai of .June, 
1955, in certain proceeding-s then therein dependinQ: wherein 
the said petitioners were plaintiffs and Commomvealth of Vir-
g-inia was defendant; upon the petitioners, or some one for 
them, entering into bond with suffi'Cient security before tlw 
clerk of tlie said Circuit Court in the penalty of one thousand 
dollars, with condition as tl1e law directs. 
2 Supreme Court of Appeals of Virginia 
RECORD 
• 
Filed Aug. 11, 1955. 
T. A. vV. GRAY, D. C. 
NOTICE OF APPEAL AND ASSIGNMEKTS OF ERROR. 
Now comes the petitioner, Colway Realty Corporation, 
( Camelot Court, Incorporated, Tazman Realty Corporation), 
in accordance with Rule 5 :1, Section 4, and files its notice 
that it will apply to the Supreme Court of Appeals of Virginia 
for a writ of error to the judgment entered in this cause on 
the 16th day of J unc, 1955, and it assigns the following errors 
committed by the court in the trial of its case to its prejudice, 
to-wit: 
Assignment of Error Number One. The court erred in hold-
ing that the accounts receivable of the plaintiff corporations, 
which represented rents collected by Vv. M. Bott & Company 
and not paid over to the corporations, constituted "capital" 
-rather than "income". 
Assignment of Error Number Two. The court erred in 
holding· that the plaintiff corporations were engaged in "busi-
ness", within the meaning of Section 58-410 of the Code of 
Virginia (1950). 
Assig11ment of Error Number Three. The court erred in 
holding that the bills payable of the plaintiff corporations, 
as shown on their capital tax returns for the three years in 
question, were not deductible in determining whether or not 
they had an excess of bills and accounts receivable over bills 
and accounts payable. 
Assignment of Error Number Four. The court erred in 
holding that the tax imposed against the plaintiff corpora-
tions, which admittedly is not imposed against individuals 
engaged in a similar activity, is not discriminatory and in 
violation of Section 168 of the Constitution of Virginia and 
the Fourtenth Amendment of the Constitution of the United 
States. 
page 2 ~ Assignment of Error Number Five. The court 
erred in denying the petitions of the plaintiff cor-
porations for exoneration from the tax assessments in ques-
t.ion covering- the years 1951, 1952 and 1953. 
EDW. ARD S. FEREBEE, Counsel. 
• • • • 
Colway Realty Corporation, etc., v. Commonwealth of Va. 3 
page 3 ~ 
• * 
Filed Dec. 16, 1954. 
T. A. vV. GRAY, D. C. 
PETITION. 
To the Honorable Clyde H. Jacob, Judge of the said Court: 
Your petitioner, Col way Realty Corporation, respectfully 
represents unto the Court as follows : 
(1) That it is a corporation duly organized and existing 
under the laws of the State of Virginia, with its principal 
office in the City of Norfolk. 
(2) That the.Department of Taxation of the Commonwealth 
of Virginia did serve on your petitioner the following de-
scribed Notice of Assessment of Taxes on Intangible Personal 
Property, dated August 13, 1954 for so-called "Additional 
Capital" of your petitioner, a copy of said notice being at-
tached hereto and made a part hereof: 
Tax Year Page Subject of Taxation 
and 
1951 
1952 
1953 
Line 
5-5 Additional 
Capital 
Values 
30,257.82 
36,855.90 
43,467.25 
Total amount due 
Taxes 
Assessed 
829.35 
829.35 
(3) That the assessment set forth in such notice is based 
upon a contention by the Department of Taxation that cer-
tain deductions claimed by your petitioner, in computing ih, 
taxable capital for the years in question, should be disallowed, 
thereby creating a liability on your petitioner for a tax on ad-
ditional capital as shown in the said Notice. 
( 4) That the said assessment is erroneous and was not 
caused by the willful failure or refusal of your petitioner to 
furnish a list of its property to the Commonwealth of Vir-
ginia, and that the tax returns of your petitioner for the years 
in question show an account for all of its capital properly tax-
able, and that all proper taxes on such property for the yearR 
in question have been duly paid. 
4 Supreme Court of Appeals of Virginia 
"WHEREFORE your petitioner prays that, pursuant to 
Section 58-1130 of the Code of Virginia, and other applicable 
statutes, it be granted relief from the aforesaid 
page 4 ~ assessment, dated August 13, 1954; that it be exon-
erated from the payment of any portion of the taxes 
u.escribed in the aforesaid assessment, or of interest and pen-
alties added thereto; that the said assessment be cancelled 
and held void; that the Department of Taxation of the Com-
monwealth of Virginia be restrained from collecting any por-
tion of the tax covered by the aforesaid assessment; that the 
Attorney General of the Commonwealth of _Virginia, or his 
representative, be required to defend this application; that 
the State Tax Commissioner be called and examined as a 
witness touching this application; and that your petitioners 
he granted such other and further relief as may be allowed 
by statute in such cases made and provided. 
COLWAY REALTY CORPORATION. 
By EDWARD S. ],EREBEE, Counsel. 
• • 
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Filed 12/31/54. 
W. R. HANCKEL, Clerk. 
ANSvVER.. 
COMMONV,7EALTH OF VIRGINIA. 
For answ<n· to the petition in tl1e above styled cause, the 
respondent, Commonwealth of Virginia, answers and says: 
l. The a11e~ations of paragraphs 1 and 2 of said petition 
a re admitted. 
2. For m1swer to paragraph 3. this respondent says tl1at 
no clecluctiom:, were claimed bv tho petitioner in his Canital 
Tax Returns for the years 1951, 1952 and 1953, and that there 
was and remains upon petitioner a liahilitv for the taxes as-
se:-;Rerl as set out in para~rraph 2 of the saicl petition. 
3. This wisnondent denies tlrnt the said assessment is er-
roneous and that the tax returns of the petitioner for the 
years in question sl10w an account for all capital properly 
Cohvay Realty Corporation, etc., v. Commonwealth of Va. 5 
taxable, and that all proper taxes on said property for the 
years in question have been duly paid . 
. 4. This respondent denies each and every allegation of the 
petition not herein expressly admitted. 
Now having fully answered the petition, respond-
page 6 ~ ent prays to be hence dismissed with its costs iu 
this behalf expended. 
COMMONWEALTH OF VIRGINIA. 
By: R. D. l\foIL W .AINE, III, 
Of Counsel. 
• • • • • 
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ORDER. 
This case came on to be heard by the Court upon the peti-
tion for relief from erroneous tax assessments, the answer of 
the defendant, the testimony on behalf of the petitioner an<l 
the argument of counsel; and upon consideration of all of 
which, It is, 
ORDERED that the petition be, and the same is, hereby 
dismissed, and that final judgment be, and the same is, hereby 
granted to the defendant; and it is further 
ORDERED that the defendant recover of tlie petitioner its 
reasonable costs in this behalf expended. 
page 8 ~ To which order of the Court the petitioner, by 
counsel, excepted and prayed that its exception be 
noted of record, which is accordingly done. 
Enter June 16, '55. 
,--· 
~ C.H. J . 
• • 
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Filed Dec. 16, 1954. 
T. A. W. GRAY, D. C. 
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PETITION. 
To the Honorable Clyde H. Jacob, J udg·e of the said Court: 
Your Petitioner, Camelot 9ourt, Incorporated, respectfully 
represents unto the Court as follows: 
(1) That it is a corporation duly organized and existing 
under the laws of the State of Virginia, with its principal 
office in the City of Norfolk. 
(2) That the Department of Taxation of the Common-
wealth of Virginia did serve on your petitioner the following 
described Notice of Assessment of Taxes on Intangible Per-
sonal Property, elated August 13, 1954 for so-called "Addi-
tional Capital" of your petitioner, a copy of said Notice be-
ing attached hereto and made a part hereof: 
Tax Year Paie Subject of Taxation 
and 
1951 
1952 
1953 
Line 
5-3 Additional 
Capital 
Values 
6,304.52 
5,780.27 
4,097.00 
Total amount due 
Taxes 
Assessed 
121.36 
121.36 
(3) That the assessment set forth in such notice is based 
upon a contention by the Department of Taxation that certain 
deductions claimed by your petitioner, in computing its tax-
able capital for the years in question, should be disallowed, 
thereby creating· a liability on your petitioner for a tax on 
additional canital as shown in the said Notice. 
( 4) That the said assessment is erroneous and was not 
caused by the willful failure or refusal of your petitioner 
to furnish a list of its property to the Commonwealth of 
Virginia, and that the tax returns of your petitioner for the 
years in question show an account for all of its capital prop-
m·ly taxable, and that all proper taxes on such property for 
the years in question have been duly paid. 
"'WHEREFORE your petitioner 1ways that, pursuant to 
Section 58-1130 of the Code of Virgfoia, and other applicable 
statutes, it be granted relief from the aforesaid 
page 10 ~ assessment, dated August 13, 1954; that it be ex-
onerated from the payment of any portion of the 
taxes described in the aforesaid Assessment, or of interest 
and nenaltics added thereto; that the said assessment be can-
eelled and held void; that the Department of Taxation of the 
Colway Realty Corporation, etc., v. Commonwealth of Va. 7 
Commonwealth of Virginia be restrained from collecting any 
portion of the tax covered by the aforesaid assessment; that 
the Attorney General of the Commonwealth of Virginia, or 
his representative, be required to defend this application; that 
the State Tax Commissioner be called and examined as a 
witness touching this application; and that your petitioner 
be granted such other and further relief as may be allowed 
by statute in such cases made and provided. 
CAMELOT COURT, INCORPORATED. 
By EDWARD S. FEREBEE, Counsel. 
* 
page 11 ~ 
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Filed 12/31/54. 
vV. R. HANCKEL, Clerk. 
ANSWER. 
CO:M:M:ON'WEALTH OF VIRGINIA. 
For answer to the petition in the above styled cause, the 
respondent, Commonwealth of Virginia, answers and says : 
1. The allegations of paragraphs 1 and 2 of' said petition 
are admitted. 
2. For answer to paragraph 3 of said petition, this respond-
ent says that for t]Je year 1951 a certain deduction designated 
as "Bills payable" was disallowed, thereby creating a lia-
bility on the petitioner for taxes assessed, as set out in para-
graph 2 of said petition. This respondent asserts that for 
the years 1952 and 1953 no deductions were claimed by peti-
tioner in his Capital Tax Returns for each of the respective 
years. 
3. This respondent denies that the said asRossment is er-
roneous and that the tax returns of the petitioner for the 
years in question show an account for all capital properly 
taxable, and that all proper taxes on said property for the 
year!, in question have been duly paid. 
4. This respondent denies each and every allegation of the 
petition not herein expressly admitted. 
8 Supreme Court of Appeals of Virginia 
Now having fully answered the petition, respond-
page 12 ~ ent prays to be hence dismissed with its costs in 
this behalf expended. 
COMMONWEALTH OF VIRGINIA. 
By: R. D. McILW AINE, III, Of Counsel. 
• • • 
page 13 ~ 
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ORDER. 
This case came on to be heard by the Court upon the peti-
tion for relief from erroneous tax assessments, the answer of 
the defendant, the testimony on behalf of the petitioner and 
the argument of counsel; and upon consideration of all of 
which, It is, 
ORDERED that the petition be, and the same is, hereby 
dismissed, and that final judgment be, and the same is, hereby 
granted to the defendant; and it is further 
ORDERED that the defendant recover of the petitioner its 
re~sonable costs in this behalf expended. 
page 14 ~ To which order of the Court the petitioner, by 
counsel, excepted and prayed that its exception 
be noted of record, which is according·ly done. 
Enter June 16, '55. 
C.H. J . 
• • • • 
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Filed Dec. 16, 1954. 
T. A. W. GRAY, D. C. 
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PETI'l'ION. 
To the Honorable Clyde H. Jacob, Judge of the said Court: 
Your petitioner, Tazman Realty Corporation, respectfully 
represents unto the Court as follows: 
(1) That it is a corporation duly organized and existing 
under the laws of the State of Virginia, with its principal 
office in the City of Norfolk. 
(2) That the Department of Taxation of the Commonwealth 
of Virginia did serve on your petitioner the following de-
, scribed N otioe of Assessment of Taxes on Intangible Personal 
Property, dated August 13, 1954 for so-called '' Additionnl 
Capital'' of your petitioner, a copy of said notice being at-
tached hereto and made a part hereof: 
Tax Year 
1951 
1952 
1953 
Page 
and 
Line 
6-4 
Subject of Taxation Values 
Additional 
Capital 
1:3,420.87 
24,242.46 
34,056.:38 
Total Amount due 
Taxes 
Assessed 
537.90 
537.90 
(3) That the assessment set forth in such notice is based 
upon a contention by the Department of Taxation that cP1·-
tain deductions claimed by your petitioner, in computing· its 
taxable capital for the years in question, should be disallowed, 
thereb~r creating a liability on your petitioner for a tax 011 
additional ca pit al as shown in the said N oticc. 
( 4) That the said assessment is erroneous and w·as not 
caused by the willful failure or refusal of your petitioner f(J 
furnish a list of its property to the Commonwealth of Vir-
ginia, and that the tax returns of your petitioner for the yearM 
in question show an account for all of its capital properJ~~ 
taxable, and that all proper taxes on such property for the 
years in question have been duly paid. 
"WHEREFORE ;vonr petitioner prays tlrnt. plll'suant to 
Section 58-1130 of the Cocle of Virginia, ancl other applicable 
statutes, it be granted relief from the aforesaid 
page 16 ~ assessment, dated August 13, 1954; that~ it be ex-
onerated from the payment of am~ portion of tl1e 
taxes described in tl1e aforesaid Assessment, or of interei;:t 
and penaltie!-; added thereto; tlrnt the said M~rssment be ca11-
celled and held Yoid; that the Department of Taxation of the 
10 Supreme Court of Appeals of Virginia 
Commonwealth of Virginia be restrained from collecting any 
portion of the tax covered by the aforesaid assessment; that 
the Attorney General of the Commonwealth of Virginia, or 
his representative, be required to defend this application; that 
the State Tax Commissioner be called and examined as a wit-
ness touching this application; and that your petitioner be 
granted such other an<l further relief as may be allowed by 
statute in such cases made and pl'ovided. · 
TAZMAN REAL'l,Y CORPORATION. 
By ~DW ARD S. FEREBEE, Counsel. 
• • 
pag·e 17 ~ 
Filed 12/31/34. 
vV. R. HANCKEL, Clerk. 
ANS-WER. 
COl\[MONvVEALTH OF VIRGINIA. 
For answer to the petition in the above styled cause, the 
respondent, Commonwealth of Virginia, answers and says: 
1. 'l,he allegations of paragraphs 1 and 2 of said petition 
arc admitted. 
2. For answer to paragTaph 3 of said petition, this·respond-
cnt says that for the year 1.951 a certain deduction designated 
as '' Bills pnyablc" was disallowe(l, thereby creating a lia-
bility of the petitioner for taxes assessed, as set out in para-
graph 2 of said petition. This re:-;pondent asserts that for 
the years 1952 and 1953 no dedudions were claimed by peti-
tioner in his Capital Tax Returns for each of the respective 
years. 
3. This rC':;.;poml~nt denies that the said assessment is er-
roneous and that the tax returns of the petitioner for the 
y0ars in qn<:>8tion show an account for all capital properly 
taxable, and that all proper taxes on said property for the 
years in que:-;tion have been dul:v paid. 
4. This respondPnt denies eaC'h and e,·ery allegation of the 
petition not herein expressly admitted. 
Colway Realty Corporation, etc., v. Commonwealth of Va. 11 
Now having fully answered the petition, respond-
page 18 ~ ent pray to be hence dismissed with its costs in thii:: 
behalf expended. 
COMMONWEALTH OF VIRGINIA. 
By: R. D. McILWAINE, III, Of Counsel. 
• * 
page 19 ~ 
• 
OR.DER. 
This case came on to be heard by the Court upon the peti-
tion for relief from erroneous tax assessments, the answer' 
of the defendant, the testimony on behalf of the petitioner and 
the argument of counsel; and upon consideration of all of 
which, It is, 
ORDERED that the petition be, and the same is, hereby 
dismissed, and that final judgment be, and the same is, hereby 
granted to the defendant; and it is further 
ORDERED that the defendant recover of the petitioner iti:; 
reasonable costs in this behalf expended. 
page 20 ~ To which order of the Court the petitioner, by-
counsel, excepted and prayed that its exception be 
noted of record, which is according·ly done. 
Enter June 16, '55. 
C.H. J. 
page 3 ~ 
• • • • 
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TRANSCRIPT OF TESTIMONY. 
Stenographic transcript of the testimony introauced and 
proceedings had upon the trial of the above-entitled case, in 
said court, on the 10th day of June, 1955, before the Honor-
able Clyde H. Jacob, Judge of said court. 
Appearances: Mr. Edward S. Ferebee, Attor11~y for the 
Petitioners. 
l\fr. R. D. Mcllwaine, III, Assistant Attorney General, 
Commonwealth of Virginia. 
page 4 ~ (The witnesses ,vere sworn and th~ following oc-
curred:) 
l\fr. Ferebee: May it please the Court, I uelleve that in 
order for the Court to have a better understanding of the 
issues involved, a very brief statement of the issues would 
be helpful. 
This is an action brought by three eorporations, Colway 
Realty Corporation, Camelot Court, Incorporated and Taz-
man Realty Corporation, to set aside what they claim to be 
an erroneous tax assessment imposed by the Department of 
Taxation of the Commonwealth of Virginia. The proceeding 
is brought under 58-1130 of the Code of Virginia, ,vhich per-
mits an aggrieved taxpayer ag·ainst ,vhom an assessment has 
been made, to bring an action of this kind before a local court. 
The three corporations are in almost an identical position so 
far as the fads are concerned, so I think the decision that 
would determine the ruling in one would be determinative of 
the other two. 
All three of those corporations are corporations having 
their principal place of business in the City of Norfolk, Vir-
ginia. One of the corporations owns one apartment building, 
one of the corporations owns two apartment buildings and 
one of them owns three apartment buildings in the City of 
Norfolk. The charters of all three of the corpora-
page 5 ~ tions are practically identical. For all general pur-
poses they may be considered as having been or-
gnnized according to their charters for the purpose of buying, 
sellin~, dealing in, operating real estate. That is their prin-
cipal function and the principal operations which they have 
performed. 
·while I do not believe the stock ownership in the three cor-
porations is too pertinent, in one case 48 or 50 shares are 
owned by one individual; and in the other two corporations 
148 or 150 shares are owned by another individual. The rents 
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from all three of those apartment buildings have been collected 
by W. M. Bott, trading as W. M. Bott & Company, real estate 
agent here in the City of Norfolk. That real estate agency 
has been collecting those rents over the duration of the exi8-
tence of the corporations in their entire operation of thes·~ 
apartments. 
The ground upon which the State tax department has made 
these assessments is this : In the years 1951, 1952 and 1953 
these three corporations had certain accounts receivable, as 
shown on their books. The amounts for the purpose of this 
statement I think are immaterial. They also had on their 
books bills payable. Now, the accounts receivable were the 
rents which had been collected by vV. M. Bott & Companv over 
the period of that year and held by vV. M. Bott & 
page 6 ~ Company and not distributed to the individual cor-
porations. So it was an account receivable owne<l 
by the corporation against \V. :M:. Bott & Company and repre-
sented rent collected. The bills payable in each instance 
represented the balance due on a deed of trust note given by 
each of the corporations to obtain the money for the purchase 
of the apartment buildings. 
That is the factual basis for those two accounts receivable 
and bills payable. The State tax department has taken two 
positions: First, that the bills payable cannot be used 
as an offset against the accounts receivable because of the fact 
that there is an administrative provision in the code which 
says that any indebtedness incurred for a capital outlay can-
not be used to offset accounts receivable. That is Point No. 
1 of their position. 
Point No. 2 of their position is that these corporations were 
doing business and, as such, are subject to a tax on their 
capital under Section 58-410 of the State Tax Code. Again, 
I think I will have to go back into the past in order for the 
Court to understand how these issues will be developed as tho 
evidence comes up. 
In 1948, the State tax department made a similnr 
page 7 ~ claim against ,v. M. Bott individually, Edward S. 
Ferebee-myself-and my wife. Those three in-
dividuals owned real estate in the City of Norfolk in tlwi1· 
own names; no corporation was concerned in that case. J\fr. 
Bott owned an undivided one-half interest, mv wife and I 
owned the other 11ndivided one-half interest. A similar tax 
was assessed by the State tax department on the theory that 
we had accounts receivable-which were exactly like the ac-
counts receivable here, rents wl1ich had been collected by ,v. 
M. Bott & Company and held by him, not distributed to the 
individuals; and bills payable, which represented the amount 
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owed on the mortgage on the apartments. There were three 
apartments involved in that case, all of which were jointly 
owned, as I have said-owned as tenants in common. 
That matter was argued before the Honorable R. B. Spindle, 
Jr., Judge. He decided adversely to the petitioners, held 
that the tax assessment was valid. It went to the Supreme 
Court and was reversed unanimously by the Supreme Court 
of Appeals in the case of Bott against Corninionwealth, 187 
Va. 751. We take the position-
The Court: There have been no statutory changes? 
Mr. Ferebee: No statutory changes whatsoever since then, 
as far as I am aware, that apply to this case. So far as I 
can determine-and the evidence, of course, will be 
page 8 ~ directed along that line-the issues which were 
settled in that Bott agaim;t Commonwealth case are 
the same issues which apply here, the only difference being 
that there the ownership of the apartments was by three in-
dividuals as tenants in common. Here the ownership of the 
apartments is in a corporation; actunll?, three corporations, 
hut we ,vill consider for the purposes of this case that it is one. 
So far as I can determine, as I sa~~, they are the facts. They 
are the issues which will be before the Court. Now-for the 
purposes of the record-as I understand, the tax provision 
:'>8-1130 under which this proceeding- is brought is in the nature 
of a chancery proceeding. It is sort of a hybrid between a 
chancery suit and a lawsuit. No request has been made by 
the Attorney General representing the State Tax Com-
missioner who is the nominal clefe1Hlant in the case, for any 
hill of particulars. I think, however, he is entitled to a 
~tatement of the issues involved and the points upon which 
the petition for the removal of the assessment is based, and 
I would like the record to show there as follows: 
First, that the hills payable of each of these three corpora-
tions for the three vears involYed in this suit should be 
a1lowed as cleductible items so as to offset the ac-
page 9 ~ counts receivable held h? that corporation. 
The Court: The bills payable are in the nature 
of a mortgage on a deed of trust note? 
:i\fr. FPreliee: Yes, sir. 
The Con rt: Purchased bv this monev? 
Mr. Ferebee: Yes, sir. ~ The seconcl ground upon which 
this proceeding is brought is that these three corporations 
were not cnp:agwl in a business such as is required under Sec-
tion 58-410 of the State Code which would result in the tax-
ability_ of any capital which those corporations might have. 
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I am not going to elaborate on these points, I am merely 
reciting them for the record. 
The third point is that even if it should be held that these 
corporations are engaged in a business the capital of which 
is subject to tax under Section 58-410, in this particular in-
stance the so-called capital upon which the assessment has 
been made is not capital under the holding in the case of Bott 
against Commonwealth but is income, undistributed, still in 
the hands of the real estate agent and never having come into 
the possession of the petitioning corporation. 
The fourth point upon which this case is based-and the 
petition is elaborated-
The Court: You say, then, the corporation can 
page 10 ~ defeat the tax on the capital by permitting the 
agent who actually was the owner of the stock of 
the corporation to retain in his possession forever the rents 
collected; it never would be subject to tax-
Mr. :B-,erebee: -as capital, until it comes into the hands of 
the corporation. Now, as I say, I have not gone into details 
as to the holding in the Bott case but there is that exact 
language in there. 
The fourth point upon which this petition is based is that 
for the Commonwealth of Virginia now to make an assess-
ment such as they are making against these three corpora-
tions, when it has already been held by the highest court in 
the state-and which is now the law of the land-that an in-
dividual cannot be taxed when he does exactly the same thing, 
and where his so-called capital is identical; that for the State 
now to try and charge a corporation with a tax under that 
same set of circumstances would be a discrimination which iH 
in violation of Section 168 of the Constitution of Virginia and 
the Fourteenth Amendment of the Constitution of the United 
States, which has to do with the equal protection of the laws. 
They are the four points upon which the petition is basetl 
and I would like to have them in the record because no requeHt 
was made for any so-called bill of particulars and 
page 11 ~ I do think that the record should show at this stage 
tlrnt the petition is based upon those grounds. 
The Court: Is it shown in the Bott case to which you refe1· 
that the same agency which collected the rent was a part 
owner? 
The Ferebee: Oh, yes, sir. All that came out and I have 
the entire record. 
The Court: Do von care to make a statement, sir! 
Mr. McTI,vaine: 't would, Your Honor. l\fay it please the 
Court, counsel for the petitioners stated that the Commou-
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wealth requested no bill of particulars in this case, for the 
purpose of ascertaining exactly what point the petitioners 
would rely on in these proceedings. 
No bill of particulars was requested, Your Honor, because 
as counsel for the Commonwealth viewed the pleadings, there 
is only one issue raised by the pleadings which is before this 
court. In Paragraph 3 of the petition for the correction of 
erroneous assessments it is set out that the Department of 
rraxation in computing the taxable capital for the years in 
question disallowed a certain deduction claimed by the peti-· 
tioner, and that the assessment which resulted from the dis-
allowance of that deduction is alleged .to be erroneous and 
not caused by the ''willful failure or refusal of your 
page 12 ~ petitioner to furnish a list of its property to the 
Commonwealth of Virginia, and that the tax re-
turns of your petitioner for the years in question show an 
account for all of its capital properly taxable, and that all 
proper taxes on such property for the years in question have 
been duly paid.'' 
In our answer we admit that that deduction taken by the 
petitioner was disallowed on the ground that it was a debt 
incmred for the purposes of capital outlay, which under the 
specific provisious of the State Code may not be deducted 
from bills or accounts receivable for the purposes of com-
puting the capital tax. 
It is the position of the Commonwealth that the only issue 
in this case raised by the pleadings is whether or not that 
item is a deductible item under the Virginia law, and that 
the only evidence ,vhich would be relevant to establishing 
this issue is the nature of that inllebtedness which was dis-
allowed. 
The Court: Counsel for the petitioners in his opening re-
marks mentioned 187 Virginia, Commonwealth against Bott. 
Is not that the same situation in that rase 1 
1\fr. Mcllwaine: No, Your Honor, it is not, and the issue 
in the Bott case is not projected by these pleadings at all. 
The issue in the Bott case was whether or not the 
pao·e 13 ~ individuals there involved were subject to the pay-~ rncnt of a capital tax at all. 
The Court: ·was not the question then of making deduction 
of capital gains indebtedness from the accounts receivable? 
1'J r. Mcllwnine: No, Your Honor. 
The Court: Tlmt was not involved¥ ifr. Mcllwaine: In its preliminary statement the Court 
snicl that s1wh deductions were simply not deductible; and the 
rationale of that decision was that the individuals there in 
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question were not engaged in a business which was subject 
to the imposition of a capital tax. Now, that question is not 
raised by these pleadings, Your Honor. Nowhere in the 
petition does the petitioner state that the corporation is not 
subject to the assessment of the capital tax. 
So we think that that is the only issue which is properly 
raised by the pleadings and therefore, properly before this 
court. 
The Court: The point of issue you raised is that the Com-
monwealth disallowed any deduction of capital gains indebt-
edness; is that not the issue you raised in the pleadings 1 
Mr. Ferebee: No, sir, if I may comment on that. The peti-
tion has two paragraphs having to do with the 
page 14 ~ substance of our claim, Paragraphs 3 and 4. Para-
graph 3 is the one my friend refers to, which speci-
fically says that the bills payable have been disallowed. Para-
graph 4 is the gravamen of the petition and it reads as follows: 
(Reading) 
'' ( 4) That the said assessment is erroneous and was not 
caused by the willful failure or refusal of your petitioner to 
furnish a list of its property to the Commonwealth of Vir-
ginia,• • • '' 
That is the basis of this suit. It was merely descriptive. 
That is why, rather than to have my friend think he is taken 
by surprise, I am now giving him what he would have been 
entitled to had he asked for a bill of particulars. 
The Court: Are you prepared to meet the issue contained 
in Paragraph 41 It is just a question of illegal assessment. 
Mr. Mcllwaine: Beg your pardon 7 
The Court: Are you prepared to meet the issue be has 
just read f Paragraph 3 complains about a disallowancc; 
Paragraph 4 complains of, be says, '' erroneous assessment.'' 
That covers everything, '' erroneous assessment.'' Are you 
prepared to meet that issue; whethe1· you are prepared to show 
that it was not erroneous? 
Mr. Mcllwaine: We are prepared to meet the 
page 15 ~ issue, Your Honor. 
The Court: All right. We will go ahead. 
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called as a witness on behalf of the petitioners, and having 
been first duly sworn, testified as follows: 
Examined by Mr. Ferebee: 
Q. ,vm you please state your name and occupation, Mr. 
Bottf 
A. vV. M. Bott; insurance and real estate agent, Norfolk, 
Virginia. 
Q. What is the address of your operation? 
A. 111 West Main Street, Norfolk, Virginia. 
Q. How long have you been in the real estate business, I\Ir. 
BotU 
A. About 40 years. 
Q. Are you a licensed real esta to broker in the City of 
Norfolk¥ 
A. I am. 
Q. VVere you a licensed real estate broker in tlle City of 
Norfolk during the years 1951, 1952 and 1953 t 
A. I was. 
Q. The three corporations invoked in this suit, Mr. B.ott-
\vhich are tllc Colway Realty Corporation, the Camelot Court, 
Incorporated and· Tazman Realty Corporation-
page 16 r what is your connection ,vith those three corpora-
tions 1 
A. I am the president of each corporation. 
Q. What is the principal offa·e of each of those corporations? 
A. 111 "'\\Test :Main Street, Norfolk, Virginia. 
· Q. °\Vbat property does each of those corporations own? 
A. The Tazmau Realty Corporation ow·ns the Stuart Hall 
Apartment Building and the Afton Arms Apartment Building. 
The Camelot Court-or Camelot, Ineorporatcd, I think is the 
name of the corporation. 
Q. Camelot Court, Incorporated. 
A. Camelot Court, Incorporated, own the Camelot Court 
building only. The Colway Realty Corporation owns the 
Greenway Court Apartment Building·, the Colonial Apartment 
Building and The Colony I-IalJ Apartment Building. 
Q. Are all of those apartment buildings located in the City 
of Norfolk, Virginia? 
· A. Thev a re. 
Q. "'\'7bat is the connection of ·w. l\L Bott & Company, real 
estate brokerage office, with those three corporations and 
those apartment buildings which yon have referred to? 
A. We are the rental agents for all the apartments I have 
mentioned. 
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Q. For how long has your firm acted as rental agents? 
A. The best of my memory, I think around 23 or 
page 17 ~ 24 years. 
A. Yes. 
Q. Continuously? 
Q. So that it was active in that capacity during· the years 
1951, 1952 and 1953 f 
A. That is right. 
Q. What percentage of the stock of Colway Realty Corpora-
tion is owned by you and other people 1 
A. The Colway Realty, 48 per cent of it is owned by my 
son, Tazewell M. Bott. I own one share and I think another 
share is owned by D. I. Tuttle. 
Q. When you say 48 per cent, you mean 48 shares f 
A. 48 shares. That is what I meant. 
Q. How about Camelot Court, Incorporated t 
A. Camelot Court, I own 48 shares; the other two are dis-
tributed. 
Q. How about Tazman Realty Corporation t 
A. I am in the same position. I own 48 shares out of 50. 
The other two sharges are owned by someone else. 
Q. Not that it is too pertinent but may I correct your recol-
lection on that as to Camelot Court, Incorporated f Is it 
not a fact that you own 148 of 150 shares! 
A. Well, I was assuming it is 50. Yes, I control it com-
pletely. 
Q. Wbat office do you hold in each of those three 
page 18 ~ corporations f 
A. President of each corporation. 
Q. Have you had prepared at my request copies of the pur-
poses, provisions of the charters of eac.h of those three cor-
porations t 
A. I have. 
Q. ,,rbat were they prepared from? 
A. The minutes of the corporation-not the minutes, the-
By the Court : 
Q. Charter? 
A. The charter of the corporation. 
By l\f r. Ferebee: Q. I band you, Mr. Bott, a sheet of paper entitled '' Colway 
Realty Corporation Paragraph ( r," and ask you if that is 
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the portion of the charter of Colway Realty Corporation 
which defines the purposes for which the corporation was or-
ganized? 
A. It is. 
Mr. Ferebee: I offer this in evidence. 
The Court: The Court marks this Plaintiff's Exhibit 1. 
( The document referred to was marked Plaintiff's Exhibit 
1.) 
page 19 ~ By Mr. Ferebee: 
Q. I hand you, Mr. Bott, a similar paper en-
titled "Camelot Court, Incorporated" and ask you the same 
question as to that corporation. 
A. It is. 
The Court: Plaintiff's Exhibit 2. 
(The document referred to was marked Plaintiff's Exhibit 
2.) 
Bv :Mr. Ferebee: 
·Q. I hand you a similar pa.per entitled ''Tazman Realty 
Corporation" and ask you the same question as to that cor.-
poration. 
A. It is. 
The Court : Plaintiff's Exhibit 3. 
(The document referred to was marked Plaintiff's Exhibit 
3.) 
The Court : All of them-
Mr. Ferebee: -offered in evidence, marked as indicated 
lw the Court. 
· The Court : All of which recite the same. 
Bv Mr. Ferebee: 
· Q. Mr. Bott, you have testified that your rental office has 
managed the apartment buildings in question owned by these 
three corporations. W11at doC?s that service amount ·to and 
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what is included in that service Y 
page 20 ~ A. Collection of the rents, supervision of re-
pairs and management in its entirety for the cor-
porations. 
Q. ·what is done with the surplus of rents over and above 
those disbursements for operating expenses? 
A. They are held in my office for depreciative values and 
maintenance tha.t might come up in the future. 
Q. How are they shown on the books of these different cor-
porations? 
A. As a credit waiting for such repairs. I might mention 
that these days and times it is considerable maintenance tak-
ing place because of air conditioning and appliances that are 
necessary to install in these buildings, which means new wir-
ing and which is very costly; and, of course, boiler operating 
and expense incident to that, should you be compelled to 
replace one. 
By the Court : 
Q. How often, Mr. Bott, do you render a statement to these 
various corporations Y 
A. Monthly. 
By l\Ir. Ferebee: 
Q. Until such time as those individual corporations make 
requests for payment of those rents, what is done with them? 
A. We hold them in reserve just for what I have said: 
maintenance and depreciation. 
page 21 ~ Q. Now, in order to compare the facts in these 
cases before the Court here today with the facts 
·in the case of Bott against Commonwealth which was de-
cided in 1948, you were, I believe, acting as rental agent for 
the three apartment properties which were then held and which 
were involved in that suit by yourself as half owner, and by 
Edward S. Ferebee and Gladys W. Ferebee, his wife, as tlie 
other undivided one-half owners; is that correct? 
A. That is correct. 
Q. Your agency acted as rental agent for those three prop-
erties and for those three individuals T 
The Court: Isn't that all recited in the opinion? 
Mr. Ferebee: It is all recited in there but-
The Court: I don't know that it has any place in this. 
Mr. Ferebee: I won't go any further along that line. I 
will ask this question. 
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By l\Ir. Ferebee: 
Q. Is there any factual difference between the manner in 
which those three apartment buildings were handled by you 
as real estate agent for those three individuals whom I have 
just named, and the relationship under which you are handling 
them for these three corporations involved in this suit today? 
A. I know of 110 difference. 
page 22 ~ Mr. Mcllwaine: ·we object. 
The Court : Sustained. 
Mr. l\follwaine: He is asking him for a legal opinion. 
The Court: His opinion on the relevancy of that case to 
this. I take it he can give factual matters in this case, what 
he is doing here, and then you will have to reconcile it with 
!,he opinion rather than for him to reconcile it with the opin-
1011. 
]\fr. Ferebee: I think my friend misunderstood the purpose 
of my question. I was not asking the witness to reconcile the 
legal principles involved. I merely asked him if the factual 
basis was the same. 
The Court: The factual matter, what he knows and what 
manner he operates in these three corporations; then I take it 
the opinion of the Court of Appeals wi11 recite what he was 
doing in the other case. 
Mr. Ferebee: It does. I merely thought that this was a 
further way of tying the two together. If the Court doesn't 
think it is necessary-
The Court: I don't think it will be proper, no. I sustain 
the objection. 
Mr. Ferebee: All right, sir. 
page 23 ~ By Mr. Ferebee: 
Q. \Vho prepares the tax returns for these three 
corporations, Colway Realty Corporation, Camelot Court, In-
corporated and Tazman Realty Corporation? 
A. Charles H. McCoy, Certified Public Accountant, Roy-
ster Building, Norfolk, Virginia. 
Q. ,v as he preparing those returns for those three corpora-
tions during the years 1951, 1952 and 1953? 
A. He was. 
Q. A~·e all of the records of those three corporations made 
available to him when he prepares those returns? 
A. Thev a re. 
Q. He is here in court today and prepared to testify! 
A. Yes. 
Colway Realty Corporation, etc., v. Commonwealth of Va. 23 
W. M. Bott. 
Mr. Ferebee: .Anwer Mr. Mcllwaine, Mr. Bott. 
CROSS EXAMINATION. 
By Mr. Mcilwaine: 
Q. Mr. Bott, you say you are president of each of the three 
corporations that are appearing as petitioners in these pro-
ceedings? 
A. That 'is right. . 
Q. And I believe you stated that the Tazman Realty Cor-
poration owns two apartment buildings T 
A. That is right. 
Q. That Camelot Court owns only the Camelot 
page 24 } Court apartment building 1 
A. That is right. 
Q. And that the Colway Realty Corporation owns three 
apartment buildings f 
A. That is true. 
Q. Is there any other property owned for any ·purpose by 
these corporations Y 
A. Not at this time, no. 
·Q. Could you tell me when, in what year each of these cor-
porations was formed f 
A. I can't unless I refer to the records. 
Q. The preparation of your tax forms for the year is 
handled by Mr. Charles H. McCoy, you say1 
A. Yes. 
Q. In the purchase of each of these buildin.gs was a pur-
chase money deed of trust placed upon each apartment house 
owned by the corporation 1 
A. You mean the loan Y 
Q. By the respective corporations. 
A. If the corporation made a loan on the property? 
Q. Yes, sir. 
A. Yes, they were. 
Q. In each instance f 
A. Yes, sir. 
page 25 ~ Q. In operating or managing th~se apartment 
houses, the corporation employs the services of 
W. :M:. Bott Incorporated¥ 
A. W. M. Bott & Company. I am not incorporated. 
Q. I see; "and Company "-to act as its agent in managing 
these corporations? 
A. That is right. 
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Q. And in that capacity, does ,.v. M. Bott extend service to 
each of the apartment buildings owned by the respective cor-
porations; that is, janitor service-
A. Well, we employ and manag·e the buildings ·completely. 
Q. You manage the buildings completely¥ 
A. I think with one exception. My son has one corporation, 
takes a small salary for that. I think he participates in that. 
Q. But in each instance Vl. M. Bott & Company manages 
the apartment building in question for the petitioner corpora-
tions, is that correct? 
A. That is rig·ht, yes. 
Q. Is that correcU 
A. That is right. 
Q. I would like to ascertain if the corporation, each pe-
titioner corporation, is engaged in any business other than 
the managing· and operating· of the respective apartment 
houses which they own? 
A. They are not engaged in the managing; I am. 
page 26 ~ They are engaged just simply in ownership. 
Q. They own the properties in question? . 
A. Yes, that is right. 
Q. And they have engaged "\V. 1\L Bott & Company to 
manag·e the property for them? 
A. That is true. 
· Q. They own no other property? 
A. None that I know of. 
Q. And the petitioner corporations are engaged in no busi-
ness at alH 
A. Nothing other than real estate. The charter calls for 
the operations they can do. I think if we wanted to-
The Court: He is inquiring as to ·what they actually do, not 
what the charter says. 
A. Well, they own this property. 
By 1\fr. Mcllwaine: 
Q. And they employ W. M. Bott & Company to manage and 
operate it for the corporations, do they not? 
A. That is true. 
Q. Mr. Bott, I hand you three documents which purport 
·to be the certificate of incorporation, certified copies of the 
certificate of incorporation of each of the petitioner corpora-
tions. I wonder if will look those over and see if you ·-can 
identify them. ' 
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. lVIr. Ferebee: Yur Hono1·., I am willing to stipu-
page 27} late that they are the charters. Mr. Mcilwaine says 
he has obtained them. 
The CoW't: You wish to off er them as evidence t 
Mr. Mcllwaine: Yes, I do. 
The Court: Defendant. 's ·Exhibits 11 2 and 3 marked by the 
Court. 
(The documents referred to were marked Defendant's Ex-
hibits 1 to 3, inclusive.) 
By Mr. Mcllwaine: 
Q. Mr. Bott, the eertificate of incorporation 0£ each of these 
·companies states, among other things, that they are incorpo-
rated for the purpose of managing and operating real estate 
and other properties, does it not f 
A. If it says so, it is, yes. 
·Q. And may I inquire if any of these corporations are en· 
gaged in the business of selling real property in the ordinary 
course of business Y 
A. No, sir, they are not. 
Q. Has there been any sale or purchase of property by any 
of these corporations other than the apartment houses which 
you have named each corporation owns f 
A. I think the Tazman Realty Corporation transferred one 
building years ago through sale. 
Q. That is the only transaction of which you-
A. All that I remember: all I know of. 
page 28} Q. Mr. Bott, I hand you a statement which pur-
ports to be the income tax return for the Tazman 
Realty Corporation for the year 1952. I ask you if you will-
A. I signed it, yes, sir. 
Q. -identify that. I wonder if you will examine the balance 
sheet of this corporation for me and state for the purpose 
of the Court what is the earned surplus and undistributed 
income of the corporation for that taxable year. 
A. I am afraid you had better refer this to the accountant. 
I would not be capable of-I am not an accountant and-nor 
am I a professional bookkeeper. 
The Court: Does it state! 
The Witness: It states it; I imagine that is what it is. 
Mr. Mcllwaine: Ye~, sir. It states it. I would be happy, 
with counsel's consent, to offer these for evidence of what the 
income tax returns state. 
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:Mr .. Ferebee: I have no objection to their being offered. 
The Court: You may without his conseut if you wish to 
offer them. 
Mr. :Mcllwaine: I would like the permission of the Court 
to submit-
pag-e 29 ~ The Court : The Court will mark them. 
Mr. Mcihvaine: May we submit-
The Court: They may be withdrawn at any time by 
furnishing copies .. 
Mr. ~Icllwaine : In that case, Your Honor, we would like 
to submit the income tax returns for the three corporations 
in questio~ for the income years 1950, 1951 and 1952 corres-
ponding, fo/ the tax years in question .. 
Mr.· Ferebee: Before marking those, if it will be of any 
assistance to my friend, I would be willing to permit him or 
stipulate that he can introduce the photostatic copies rather 
tha11 the originals. 
The Court: Yon have photostatic copies t 
Mr. Mcllwaine : Yes. 
The Court: I think you had probably better do that. 
1\tk. Ferebee: The orig·inals might get lost. 
The Court: There are six or nine t 
Mr. Mcllwaine: Nine; three corporations for three years .. 
( The documents ref erred to were marked Defendant's .Ex-
hibits 4 to 12, inclusive.) 
By Mr. Mclhvaine : 
Q. Mr. Bott, the respective petitioner corporations in this 
case employ no other ageucy than \V. l\L Bott for the carrying 
on of corporation business'! 
page 30 } Mr. Ferebee: W. l\L Bott & Company. 
A. They are the only ones as far as I know that the corpora-
tions employ. 
RE-DIRECT EXAMINATION .. 
By Mr. Ferebee: 
Q. Just one question, Mr. Bott. You were asked by Mr .. 
!follwaine as to whether these three corporations had engag·ed 
in any business other than the ownership of these apartments 
in question, and your answer to that I think was no with the 
exception of the Tazman Realty Corporation which had sold 
one building f 
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A. I said that; that is right. 
Q. Under the charter-
.A. That is my recollection now. I believe tl1at is-
Q. Under the charter of each of those three corporations 
they do, however, have the right to engage-
A. They have the right to but they haven't engaged in it. 
RE-CROSS EXAMINATION. 
By Mr. 1\follwaine: 
Q. Mr. Bott, you stated in answer to the last question put 
to you by Mr. Ferebee thnt although the corpora-
page 31 .~ tion is authorized to engag·e in other business occu· 
pations, including the selling of property, they 
have been engaged in no other business to your knowledge 
during the years in which they have been incorporated; is that 
correct? 
A. That is true. 
Q. Mr. Bott, I hand yon what purport.s to be an annual in-
formation return. I ask you if you can identify that docu-
ment f 
A. That isn't my signature on the Tazman Realty. I ima-
gine the certified public accountant would be in a better· posi-
tion to identify that particular report. Here is one. I did sign 
(indicating). What-you have got several years heref 
Q. Yes, sir; running from 1950 through 1954. 
A. Going back to 1950? 
Q. Yes, sir. 
A. This is the only one. These two I didn't sign, '50 and 
'51. 
Q. vVould you state for the Court-
A. And this is-
Q. Would you state for the Court what that information 
report which you did sig·n purports to sbowt 
A. Frankly, I don't know. The Commonwealth has so many 
fax forms and different things, I can't keep up with them so I 
refer 99 per cent of it to my certified public ac-
page 32 ~ countant. I can't keep up with the tax situation. 
Q. May I ask you this question, sir: Could you 
tell me how many employees, salaried employees, there are of 
each of the corporations at this time f 
A. The Tazman Realty-
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Mr. Ferebee: If Your Honor please, I think I must object. 
I see no relevancy to the question. They have officers: 
whether they pay them salaries is immaterial.. We are not 
concerned with what they pay their officers .. 
The Court: What phase of the tax law would be affected 
by the payment or nonpayment of officers t 
Mr. Mcilwaine: Well, Your Honor, the .capital tax is as-
sessed on the capital engaged in business. Mr. Ferebee has 
stated in his opening remarks that the three corporations here 
petitioning the Court for correction of erroneous tax assess-
ments are not engaged in business. We think, in ·an effort to 
meet that allegation and to show that they are engaged in 
business, the number of officers and employees of the company 
is material. 
The Court: Do you want to reply to that t 
Mr. Ferebee: I see no relevancy at all. Whether or not 
they are paid seems to me utterly immaterial. I object to the 
question.. 
The Court: One way to determine whether one. 
page 33 ~ is engaged in business is to ascertain whether or 
not he has servants or agents to conduct that busi-
ness. He can't be engaged in business just by saying so on 
the charter; and the respondents have a right to show wbether 
or not the corporations are engaged in business by evidence 
as to whether they have to employ help to conduct the busi-
ness. The corporation as such is a legal entity and, of course, 
has to operate through its agents and servants. 
Mr. Ferebee : I understand but I believe my friend's ques-
tion was as to what officers were paid, not outside agents 
and employees. 
The Court: He is interested iu whether they have any paid 
employees. 
Mr. Ferebee: Other than the officers. 
Mr. :Mcilwaine: Both. 
The Court: If the officers are paid, what service they 
render the corporation. 
Mr. Ferebee: I still don't think it is relevant but I have 
no objection. 
The Court: Your objection is overruled. Answer the 
question. 
Mr. Mcllwaine: Would you answer the question. 
The Witness: If you will ask me, I certainly will. 
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page 34} By Mr. Mcllw.aine: 
Q. The question is: How .many ·employees or 
officers does eaeh of the respective corporations employ in its 
business? 
A. Well, we have my son is -vice-president of one corpora-
tion, and I think Mr. Tuttle, with my qffice, is secretary of 
:another; :and I believe Mrs. Crt>cker is secretary of another 
corporation for me. See, they are both in my office. 
Q. And they are officers •of th~. . 
A. Yes. I have to have people as officers to fill it out. 
Q. Do the corporations as such hire any employees t 
A. No. I-now, I want to he positive about what I am say-
ing. I migl1t pay Tuttle $50 a month .. · 
By the Court: 
Q. They hir-e you~ don't they i 
A .. Sir! 
Q, They l1ire your', company? 
A. Yes. As far as I know, we don't pay anyone. They 
simply work for me and do this work for these corporations 
on account of the salary I pay them. 
Bv Mr. Mcllwaine: 
"'Q. "\Vith respect to V\T. M. Bott & Company, is it a paid 
agent of each of these corporations for the purpose 
page 35 } of managing the real properties which are owned 
by these corporations f . 
A. W. M. Bott & Company I don't believe charge the cor-
porations commission, becauRe of a local City law that we are 
not supposed to pay on the property we control. 
Q. vV ell, would you answer this question, sir-
A. That is, pay the tax on it. There is another tax. 
Q. A.s managing agent for each of the corporations, does 
W. M. Bott & Company hire employees, either part time or 
full time to furnish service to each of the apartment houses 
owned by the petitioner corporations, including maintenance, 
heat, lights f 
A. vVe furnish janitors and we also employ and charge to 
their account work done as maintenance. And we also em-
·ploy a certified public accountant and pay him separately. 
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called as a witness on behalf of the petitioners, and having 
been first duly sworn, testified as follows: 
Examined by Mr. Ferebee: 
Q. Your name is Charles H. l\foCoy f 
A. Yes, sir. 
page 36} Q. You are a certified public accountanU 
A. Yes, sir. 
Q. With principal office in the City of Norfolk, Virginia, 
I believe? 
A. Yes, sir. 
Q. How long. have you been a certified public accountant 
and practicing, Mr. McCoy? 
A. Since 1925. It is 30 years. 
Q. CQntinuously 1 
A. Ye$, sir. 
Q. Are-'you the accountant who prepares the tax returns 
for Col way Realty Corporation, Camelot Court and Tazman 
Realty Corporation! 
A. Yes, sir. 
Q. For how long a period of time have yon been serving in 
that capacityf 
A. Since the organization of those corporations. 
Q. So then you were serving as their accountant during the 
years 1951, 1952 and 19531 
A. Yes, sir. 
Q. Did you prepare the returns for each of those three 
corporations for those three years T 
A. Yes, sir. 
Q. I wish you would ref er to your records, if you wilI, 
please, and let us take first the Colway Realty Cor-
page 37 ~ poration returns for the year 1951. You have it in 
your handY 
A. I have it, yes, sir. 
Q. I wish you would refer to that and tell the Court, please, 
what that shows the accounts receivable of the corporation 
to have been at the beginning of that tax yearf 
A. $33,257.82. 
Q. That is for 1951 f · 
A. That is for the capital return year 1951. 
Q. And that is the first year that is referred to in this so-
called additional assessment prepared by the State tax de-
partment on Aug·ust 13, 1954, and listing additional tax for the 
year 1951? 
A. Yes, sir. 
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Q. I want to make our facts and figures coincide. What does 
that return show the bills payable were for that corporation 
for 1951¥ 
A. The bills payable amounted to $37,330.20. 
Q. ·what, if anything, does it show as the accounts payable 
for the same year 1 
A. Accounts payable $3,000. 
Q. Now, let us stop right there for a moment. ·where did 
you obtain those figures, Mr. McCoy? Upon what are they 
based? 
A. I obtained those figures from information in the records 
of vV. M. Bott & Company. 
page 38 ~ Q. Did you personally check those records and 
accumulate those figures t 
A. Yes, sir. 
Q. ],rom your familiarity with the books of Col way Realty 
.Corporation, I wish you would tell the Court, please, what the 
accounts receivable item of $33,257.82 represents as shown 
by the books iu possession of W. M. Bott & Company? 
A. That represents the income received from rents over 
the expenses, which is accumulated and held by \V. M. Bott & 
Company and not paid by ,v. l\I. Bott & Company to the Col-
way Realty Corporation. 
Q. How is it set up on the books of vV. M. Bott & Com-
pany? 
A. ,v. 1VI. Bott & Company, it is accounts payable. 
Q. To whomi 
A. To the Col way Realty Corporation. 
Q. How is it set up on the books of Colway Realty Corpora-
tion? 
A. As accounts receivable from vV. M. Bott & Company. 
Q. If and when a disbursement is made by vV. M. Bott & 
Company or, rather, a distribution is made by W. M. Bott 
& Company of any of that accumulated surplus rent to Colway 
Realtv Corporation, how is that transfer reflected on the books 
of ,v:M. Bott & Company and Colway Realty Corporation t _ 
A. No disbursement has been made. 
page 39 r Q. This, then, represents the entire accumulation 
of surplus rents during the life of Colway Realty 
Corporation? 
A. Yes, sir. 
Q. From the information which you obtained, please tell the 
Court what the amount of $37,330.20 which you have referred 
to as bills payable, reflects f 
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A- That is a mortgage on the real estate;. mgrtgage note 
payable; money borrowed from a bank or finance company. 
Q. Please answer the same question as to the account pay-
able of $3,000. 
A. The accounts payable, it is set up separately. It is a 
liability but it is not-it is not a note payable. 
Q. But the large item of $37,330.20 represents the balance 
due on the mortgage indebtedness which was incurred for the 
purchase of the apartment building! 
A. Yes, sir. 
Q. Now, please give the same figures-that is, figures for 
accounts receivable, bills payable and accounts payable-for 
the Colway Realty Corporation, for the year 1952? 
.A. Accounts receivable $39,855.90; ac.counts payable $3,-
000; bills payable $32,168.12. 
Q. Does the same factual sitnation exist as to those figures 
for the year 1952 that applied to tl1e comparable :figures for. 
1951 Y 
page 40 r A. Yes, sir. 
Q. Please give, Mr. McCoy, the figures for those 
three accounts, Colway R-ealty CorporatiO!Il, for the year 
1953 .. 
A. Accounts receivable, $46,467.25; accounts payable $3,-
000; bills payable $26,913.34. 
Q. I believe that covers the three years involved in this 
suit. To save time and to abbreviate the record, I would 
like to have you give the same figures for those three accounts 
for Camelot Court, Incorporated and for Tazman Realty Cor-
poration. 
The Court: Aren't those figures already in the record by 
virtue of the exhibits 7 
Mr. Ferebee: Well, they might, hut I wanted them to get 
in the record at one place if Your Honor please, because we 
would probably be having to refer to them. I think it would 
be better to pick them out and put them in here if you don't 
mind. And now I am eliminating all questions about them; 
I will just give the figures if that is agreeable with the Court. 
A. The Camelot Court Corporation accounts receivable 
amounts to $6,304.52. That is for the year 1951, calendar 
year. The accounts-the bills payable--bills payable is cor-
rect, $28,500 for the year 1952. The accounts receivable $5,-
780.27. The bills payable $26,000. For the year 1953, accounts 
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receivable $4,097.. The accounts payable $23,500. 
page 41} Excuse me. That was .bills payable, for $23.500. 
],or the Tazrnan Realty Co.rporation ilie year 1951, 
.accounts receivable $13,825.57.; accounts payable $404.70 
Notes pay.able $20,125. 
J3y Mr. Ferebe:e ~ 
Q. 1Vben you say notes payable, that is the same as bills 
payable? 
A. Yes, the same tl1ing. The year 1952., for accounts re-
:eeivable $24,647.16; the accounts payable $404.70. The bills 
JJayable, $15.,625.00. 1953, accounts receivable $34,461.08; ac-
·Counts pay.able $404~ 70; bills pay.able $11,125. 
Q. Mr. McCoy, would the answers to all of the questions as 
to Camelot Court, Incorporated, arid Tazman Realty Corpora-
tion regarding those figures be the same as the answers you 
gave with reference to the .same questions pertaining to Ool-
w.ay Realty Corpor.ation ! 
A.. Yes, sir. 
Q. Mr. McCoy, did you also prepare for these three cor-
porations .an income tax return for the years 1951, 1952 and 
19531 
A. Yes, sir. 
Q. Are those returns based on an accrual or a cash basis 1 
A. On accrual basis. 
Q. That means what with reference to the· accounts receiv-
able as shown to have been received or held to the 
pag·e 42 } credit of those corporations during each of those 
years1 
A. That means that the accounts receivable, the income has 
been put into the hLx return and taxed as income but has not 
been turned over to-has not been received from the agent 
vV. M. Bott & Company. 
Q. But the corporation pays the tax on it as though it had 
been received f 
A. Yes, sir. 
Q. Mr. McCoy, you ,vere also the accountant who prepared 
the returns for Mr. "T· M. Bott individually as to the three 
apartment buildings involved in the suit of Bott ag·ainst Com-
momvealth, were you not f 
A. Yes, sir. 
Mr. Mcllwaine: We object to that, Your Honor. We think 
that here in issue are three corporations-
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The Court: Would it be materiaB As to who did it, that 
is material, but I don't know what will follow. You may ask 
any questions you wish. 
:M:r. Ferebee: There are two reasons for asking that ques-
tion, Your Honor. The first was to show that he is the Charles 
H. McCoy referred to in the case of Bott against Common-
wealth. The second reason is then-well, I will proceed with 
the second question, which I think will show it. 
page 43 ~ By Mr. Ferebee: 
(;J. From the books kept by ,v. l\L Bott & Com-
pany on the tliree apartment buildings involved in the case of 
Bott against ·.commonwealth and from your familiarity with 
those books, was there any difference between the way those 
records were carried and maintained as to those apartment 
buildings for the individual owners of those buildings, and the 
way the similar accounts are carried by W. M:. Bott & Com-
pany for the three corporations involved in this snit t 
A. None what-
Mr. Mcilwaine : Objection. 
The Court: Sustained. He may recite and testify every-
thing he has done as to this particular case ; but he would be 
passing his opinion as to the similarity of the two situations. 
That is for the Court after the case is submitted. 
Mr. Ferebee: I would like to have the Court understand 
my reason for asking· the question, because I tllink this wit-
ness, who prepared the returns and examined the books in both 
cases, that is, as to the properties involved in both suits, is the 
only person who can testify as to the exact manner in which 
the books are kept, and that that is a pertinent point in this 
case. 
The Court: Well, he may and he Ims already 
page 44 ~ testified so far in this case as to in wliat manner 
they are kept and how the taxes were paid, income 
and otherwise; but as to what happened in some case tried by 
the Court, for him to pass his opinion on what the relevancy of 
that case is, is not within his province. 
Mr. Ferebee: I think Your Honor misunderstands my 
point. I am not asking him to pass on anything. I am merely 
asking him from his observation of certain records, do those 
records conform in one case to the records in another. That 
calls not for expression of opinion but for a visual observation 
of the records kept. 
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The Court= As a practical matter, it would be expressing· 
an opinion because he is about to say ""What I did in this case 
is exactly what I did in the other casP- and the Court of Ap-
peals said it was all right." Now, that is not proper in this 
case. He may factually say anything he wants to about this 
case. Then it is up to the Court to see whether the case of 
Bott against Conunonwealth is applicable to this particular 
case. If it is, the Court will so hold, that is all. 
Mr. Ferebee: I note an exception. 
The Court: Exception noted. 
Mr. Ferebee: That is all. Answer Mr. Mc-
page 45 } Ilwaine, please. 
The Court: Just a minute, Mr. Mcilwaine. 
By the Court: 
Q. Do the books of Bott & Company, W. M. Bott & Com-
pany, show who the holder of the accounts receivable and 
notes payable is? 
A. The books of "\V. M. Bott & Company show who they 
owe the money to, yes, sir. 
Q. They dot 
A. Yes, sir. 
Q. Do you recall who holds that debt t 
Mr. Ferebee: I have a certificate which I am going to file 
on that, if Your Honor please. 
The Court: All rig·ht. 
CROSS EXAMINATION. 
Bv l\fr. Mcllwaine : 
·Q. Mr. McCoy, I would like to direct your attention to the 
items which you mentioned as bills payable or notes payable, 
with respect to each of the three tax years and the three cor-
porations in question. I believe you stated that those items 
represent the amount of a purchase money mortgage or deed 
of trust on the apartment buildings owned by the individual 
corporations? 
A. Yes, sir. 
Q. Do you, as an accountant, in making out the 
page 46 ~ tax statements for the individual c01·porations, re-
gard the apartment buildings which have been pur .. 
chased by these corporations as a capital asset f 
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l\tir. Ferebee: If Your Honor please, I think that is calling 
for an expression of opinion. 
The Court: Objection sustained. He may answer whether 
he lists it as such. · 
Mr. Mcllwaine: I am going to ask him. 
By Mr. Mcllwaine: 
Q. Mr. McCoy, in making· out the tax statements for the 
individual corporations, do you list the individual apartment 
buildings owned by the various corporations as capital assets °l 
A. They are listed as fixed assets ; '':fixed.:' 
Q. Fixed assets. You do not list-am I correct in this-you 
do not list the indebtedness represented by those mortgages as 
expenses-
A. Wait a minute; wait a minute. May I make a con-ec-
tion 7 
Q. Yes, sir, please do. 
A. On the balance sheet of these tax returns, under the 
caption of '' Capital Asset" is shown the buildings, equip-
ment and land. 
Q. So that the apartment buildings in this case owned by 
the individual corporations, are listed on their returns as 
capital assets, are they not l 
page 47 } A. Yes, sir. 
Q. The indebtedness represented by the mort-
gages on the property, which you have listed as bills or notes 
payable, is that listed on the tax statements as an ordinary 
and necessary business expense, or is it listed as an expense 
incurred for the purposes of capital outlay? 
A. It is listed on the tax returns as a liability of the corpora-
tion, supported by a mortgage on the property. It is actually 
listed-I will read from the tax return. 
Q. If yon will, please. 
A. (Reading) "Bonds, notes, and mortgages payable: w·ith 
original maturity of less than 1 year. With original maturity 
of 1 year or more'' That is from the tax return. 
Q. And is there in the tax return an item for business ex-
penses? 
A. I didn't catch the first part of your-
Q. Have you, in filling out the income tax statement, listed 
the ordinary and necessary business expenses of the corpora-
tion as a deduction T 
A. Yes, sir. 
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Q. Have you listed the bills and notes payable represented 
by the purchase money mortgage., nuder that heading as ordi-
nary business expenses? 
A. No., sir. 
Q. ·would you state the amount of income for 
page 48 } these corporations for the years in question ·y 
.A. The amount of income--
Q. Do you have that fig·ure f Yes., sir, the taxable income 
for the corporation. 
A. You mean the net figure or the gross figure t 
Q. The gross income and the net figure. I would like both. 
A. In other ·words, you want-the gross :figure., and do you 
want the expense i 
Q. No, sir. Just, if you will, give me the gToss income of the 
corporation and the net income of the corporation-
A. All right. 
Q. -for the three years. 
A. For the Colway Realty Cor])oration, this is the income 
tax retum for the year 1950, which is 1951 capital return 
year. 
Q. Yes, sir. 
A. The income was $35,756.32. The uet income-Line 32-
was $8,107.39. For the next year, 1951, $39,032.20 is the in-
come gross ; and the net income is $10,036.13. For the year 
1952 the income gross amounts to $39,441.29; and the net 
income is $11,733.69. For the year-
Q. Would you state for the final year of 1952 the amount of 
undistributed net income and surplus for that cor-
}Jage 49 } poration; just for the :finaJ year. 
A. Say that again. 
Q. From your balance sheet shown in your records. 
A. Undistributed net income? 
Q. Yes, sir. 
A. You mean surplus? 
Q. The earned surplus and undivided profits of the corpo-
ration for the year 1952. 
A. All righ( The year 1952, the earned surplus, undivided 
profits, amount to $65,475.30. 
Q. '\Vould you give the figures for the other corporations? 
A. The same thin.g for the other corporations? Camelot 
Court, Incorporated, gross income $10,449.00; net income 
$1,723.65. That is for the corporation income tax return for 
the calendar year ending December 31, 1950. For the year 
1951, gross income $10,959.50; net income $674.72. For the 
year 1952, gross income $10,408.50; net income, eight thou-
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sand-I mean- excuse me; that is $830.78. The camed sur-
plus and undivided profits as sho,vn on the Camelot Court 
balance sl1eet at December 31,. 1952, amounts to $11,434.26. 
For the Tazman Realty Corporation, State income tax return 
for the calendar year ended December 31, 1950, the gross in-
come was $33,519.88. The net income was $11,511.24. 1951 
gross income $36,722.75; net income $15,030.90. 1952, gross 
income $371290.21 ; net income $15,682.23. On the 
page 50 ~ balance sheet at December 31, 1952, the earned sur-
. plus and undivided profits amounted to $76,026.15. 
RE-DIRECT EXAMINATION. 
By Mr. Ferebee: 
Q. Mr. McCoy, there is one further question, anticipating· a 
line of argument that may be raised by the State tax depart-
ment. In your experience as an accountant, is there any valid 
reason for maintaining a fund such as the undistributed rents 
as shown on the books of these three corporations from an 
accounting· standpoint t 
]\fr. l\follwaine: I object, Your Honor; it calls for an 
opinion. 
Mr. Ferebee: I think that would be pertinent, because the 
respondents are arguing that this is a subtifuge. I want to 
show that it is common practice and permitted by the Federal 
Government on Federal tax returns and is within the discre-
tion of the accountant and the taxpayer. 
Mr. Mcllwaine: The same objection, Your Honor. 
The Court: vVhether it has been practiced by everyone, it 
still may be a subtifuge or may not. 
Mr. Ferebee: If permitted by t11e Federal tax statutes, it 
is not subtif'uge. 
The Court: And it calis for an opinion. You 
page 51 } might ask him for what purposP it was done. That 
is a factual matter, why be did a certain thing he 
may answe1·. But whether or not he thinks it is a subtifuge. 
is not proper. The Court will sustain the objection. You 
may ask him why this particular method was adopted. He 
may say that-
Mr. Ferebee: May I ask the question this way: 
Bv Mr. Ferebee: 
··Q. Mr. :McCoy, under the income tax laws of the United 
States, is it permissible to accumulate a fund for undistributed 
rents such as has been accumulated in the case of these three 
corporations? Is that permitted under the Federal tax law 1 
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Mr. Mcllwaine: vVe object to that, Your Honor. "\Ve have a 
State tax issue here. There is no Federal income tax issue 
in this. 
The Court: Sustained. The construction of the Federal 
tax laws and the internal revenue has nothing· in the world to 
do with the State tax department. There has been no attempt 
to make them similar at all. I hope they never will become 
exactly alike. 
l\Ir. Ferebee: I note an exception, if Your Honor please. 
Stand clown, Mr. J\fcCoy. 
page 52 } The Court: ''Thom will you have next f 
Mr. Ferebee: .At this point I want to introduce 
in evidence the following certificates from each of these three 
corporations, each certificate being signed by W. M. Bott as 
president in accordance with Section 58-422 of the Code, which 
has to do with the nature of the indebtedness represented by 
bills payable. That section of the Code reads as follows: 
(Reading) 
"No credit shall be allowed for such cleductions unless there 
be given the names and addresses of tlrn parties to whom such 
bills and accounts arc due and the various amounts constitu-
ting· the indebtedness, nor unless the taxpayer certify that 
such indebtedness was contracted in the usual course of busi-
ness and not for purposes of capital outlay." 
I have prepared such certificates on behalf of each corpora-
tion. 
The Court: Shouldn't that C'ertificnte accompany the re-
turns? 
Mr. Ferebee: It doesn't say so. .Anticipating again, they 
might say we are not entitled to it because we have not given 
the necessarv information. 
The Court": As to tlmt section you have just read that the 
tax department shall not give credit unless such 
page 53 ~ a certificate is filed, is the tax department in error 
by not giving credit without a certificate? It cer-
tainly speaks as of the time the taxpayers makes his return, 
doesu 't it ;? 
Mr. Ferebee: No, sir. 
The Court: It comes in here later on, makes it-
Mr. Ferebee: No, sir. It is a separate sentence entirely. 
It is under the heading· "Books of account; returns; credit for 
deduC'tions. '' 
The Court: Read it. 
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lb· ... F·erebee-: Do you want me to read. the whole pa:ra-
gi;~pht 
The Co11rt :. Yes·. 
}Ir ... Fereb~c ~ (Ifoading} 
'' Every person, firm and corporation. enga:ged in: a business 
whe·rein. the capital i& subject to ta~rntion is. herchy required 
to· keep accurate book accounts showing the items. which con-
stitu.t~ such capital. S-uch books of account shall be at all 
times. open to the inspection of the CQmmissionei:s of the reve-
nue and the DepaFtment of Taxafam. S.uc11 persons,. firms and 
corpro-ations &hall mitke retm-ns showing iii detail the items 9f 
capital as herein d~:fined and also the bills rend accounts pay-
a.ble,. which are claimed as deductions. No· credit 
page 54 t ~hall be allowed for such dedu~tious unless there be 
· given the names and a:lkhesses of the parties to 
whom such bills and accounts are {lu~ and the. various amounts 
c'5nstituting the indebtedness, nor unless the ta..xpayer ce-rtify 
that smch i11debtedness was contracted in the usual course of 
busin~r:Hf and 11ot for''--
T'.he: Court: T·o g·et the credit, you have to file the certifi-
cate.. That is ve1~y clear .. 
Mr. Ferebee: Your Honor loses sigI1t of the fact that this 
additional assessment was made in 1954.. At that time the 
tax commissioner goes back,. looks at those returns, says 
"Here are certain things which we think should not be allowed 
as deductions." We are now coming in ag·ain, two or three 
years after the years in question, filing a certificate which 
says that they arc deductible. He says one tlling, w·e say 
another1 
The Court: How would he know, in the absence of full com-
pliance with the statute f How would he know that it was de-
ductibl~ without compliance by the certificate being· filed 1 
},fr. :B,erebee ~ 1 say because he has access to the books nncl 
records, it is incument upon him if he wants to disallow, to 
see what that-
The Court~ If' you wnnt that credit, you have to 
page 55 ~ file a eertificate. 
Mr. Ferebee: vVe are filing the certificate. There 
is nothiug said as to when. 
The Court: But the time of filing should have been at the 
time 0£ the tax return. 
Mr. Ferebee: I take the position that it is not required 
under the section. That is why I am offering· them. I think 
we are entitled to offer them now. I do so offer them. 
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Mr. Mcilwaine : We object to the a,chnission in evidence 
of any statement that any of the officers are of the opinion 
that this indebtedness was contracted in the usual course of 
business and not for the purposes of capital outlay. That 
certificate has already been filed by the corporation. It is 
.appended at the end of the capital tax form which the corpo-
ration has filed. It has already certified '' I do further de-
dare that the bills and accounts payable, if any, deducted from 
the bills and accounts receivable as reported in the return of 
eapital not otherwise taxed were contracted in the usual CQurse 
of business and not for the purpose of capital outlay.'' The 
statute requires that that certificate must be signed in order 
for deduction to be allowed and the corporation has in each 
instance caused that certificate to be signed in its capital tax 
return. There is no need for a filing now in this 
page 56} court for a certificate that one of the officers is of 
the opinion-
The Court: The Court will sustai~ the objection but will 
mark them for the record, Plaintiff's Exhibits 4, 5 and 61 re-
fused. 
(The documents referred to were marked Plaintiff's Ex-
hibits 4, 5 and 6, refused.) 
Mr. Ferebee: The plaintiff rests, Your Honor. 
Mr. Mcilwaine : M~y it please the Court, at this time we 
would like to move the Court to strike the plaintiff's evidence 
as being insufficient in law to justify the relief prayed for in 
the petition. If the Court pleases, we would be happy to 
argue the motion. 
The Court: Argue the motion. 
(The matter was then argued by counsel, during the course 
of which the following occurred:) 
Mr. 1\foilwaine: As a matter of fact, Your Honor, every 
-corporation, individual or partnership engaged in operating an 
apartment house is assessed and pays a tax on capital, and 
has for over a quarter of a century. 
page 57} Mr. Ferebee: Now, if Your Honor please, that 
raises factual questions and I would like the pri-
vilege at tl1is time of calling Mr. C. H. Morrisette., the Ta:,t 
Commissioner, as an adverse witness. 
The Court: You may. 
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C. H. MORRISETTE, 
called by tl1e petitioners as an adverse witness, a.nd having 
been first duly sworn, testified as follows:. 
Examined by Mr. Ferebee: 
Q. Your name is C .. H. Morrisette 'f 
A. It is. 
Q. You are the Tax Commissioner of the State of Virginia 
and the head of the Department of Taxation 7 
A. I am .. 
Q. Ho:w long· have you served in that capacity, Mr. Mor-
risette t · 
A. Since April 1926; some 29 years. 
Q. Continuously, sir! You, of course, Mr. Morrisette, are 
familiar with the case of Bott aga-inst Commonwealth that we 
have been referring to1 
A. I am .. 
Q. I just beard Mr. Mcllwaine make the statement that 
througfamt the entire State of Virg'inia every person, firm,, 
corporation that owns and operates an apartment house is 
assessed with a capital tax similar to the one that 
page 58 ~ is being assessed against the three corporations 
in this case. Is that correct¥ 
A. :Mr. Mcilwaine is right as to corporations and partner-
ships, but there are some individuals who might not be said 
to be-
The Court: vV e are dealing with cotporations now. 
The ,vitness: Yes, sir. I can say that every corporation,. 
Your Honor, in Virginia is assessable and is assesed with tlie 
capital tax, whether it operates an apartment house or is en-
gaged in any other phase of the real estate bnsiness. 
By Mr. Ferebee: 
·Q. 1.fr. Morrisette, then Mr. :Mcllwaine was wrong in saying 
that a person was so assessed¥ 
A. His statement was too broad as to individuals, where 
they were mere joint owners and were not eng:aged in such 
activity as to constitute an established business. But that is 
the only extent to which he was wrong. 
Q. All right. After the decision in Bott against Common-
wealth ,vas handed down by the Supreme Court of Appeals, 
what if any bulletins did you dfatribute to the local tax com-
missioner? 
A. Annually the instructions on the capital tax return 
blanks tell the taxpayer what capital is subject to taxation and 
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what is not. 
page 59 } Q. Mr. Morrisette-
A. vVe did not get out any special bulletin after 
the Bott case because we did not see the assessment. 
Q. That is what I asked you, Mr. Morrisette. I didn't ask 
you the first point of your answer. 
The Court! He has answered it. 
By Mr. Ferebee: 
Q. .All rig1lt. Now, you are a ware of Ure fact, I suppose, 
that one of your duties under the State tax law is to issue 
bulletins so as to keep local commissioners of revenue prop· 
ierly advised¥ 
A. "\Vbenever I think it is desirable. 
Q. Let me finish my question., please. 
A. Yes, sir. 
Q. I will ask it again so that you will understand the entire 
question before answering. You are aware of the fact, are 
you not, that under the tax code you as head of the Depart-
ment of Taxation are charged with the responsibility of issuing 
bulletins to local tax commissioners so as to make uniform 
their application of the tax laws f 
A. vVhenever I think it is desirable to issue a bulletin, I 
issue it. 
Q. Well, you are charged with the duty of doing it, whether 
you think it is desirable or not, aren't you? 
A. vVell, I-who is to say what my duty is? 
page 60 } Q. All right. 
A. I think I am the one to say. 
Q. After the Bott against Commonwealth decision was 
handed down, that in your opinion constituted a radical change 
in the tax laws applicable to capital tax returns, did it not f 
A. No, sir, it did not. 
Q. Did not? 
A. It constituted a very narrow decision. 
Q. \Vell, it was-
A. Based upon the particular facts in that case. 
Q. I see. . 
A. And the Department of Taxation has not extended it by 
construction. 
Q. Has the Department of Taxation by bulletin or other-
wise limited it to that narrow ground! 
44 Supreme Court of Appeals of Vi:rgi:rmu l 
0. H. Morrisette. 
A. The Court in that case held that these: three individuals, 
were not engaged in a busi:ness1 period. Now, that is the 
end of it. If individuals are not engaged in a business, they 
cannot be subject to the capital tax. 
Q. I don't think you listened to my question,. Mr. Mor-
risette. 
A. I am telling you, though, what the situation is. 
Q. Please answer my questions and let your answers be re-
sponsive to them. 
A. I am going to have to answer them in my 
page 61 ~ way. If I answered them the way you wanted to 
answer them, I would testify against the Common-
·wealth. · ' 
The Court: Yon have to make your answer responsive .. 
Mr. Ferebee: Will you please read the question. 
( The record was read by the reporter as follows:) 
''Q .. Has. the Department of Taxation by bulletin or other-
wise limited it to that narrow ground?" 
Mr. Ferebee: By "it" I mean the decision in the Bott 
against Commonwealth case. 
A. No bulletin or circular has been gotten out dealing speci-
fically with the Bott case. However, on-as of September 15,. 
1954, the Department of Taxation issued a dissertation on the 
capital tax law, and I should be just delighted to hand you a 
copy of it right now .. 
By Mr. Ferebee : 
Q. Did that go to all the local tax commissioners Y 
A. Did it what? 
Q. Did that go to all of the local tax commissioners in every 
city and county Y 
A. This bulletin went to every commissioner of the revenue 
in the State. 
Q. I see. 
A. And to a lot of public accountants and to a lot of law-
yers. Will you ( addressing Mr. Mcilwaine) present 
page 62 ~ him with one of these (indicating)? 
Q. How does it l1appen that that so-called bulle-
tin was delayed for six years after the Bott against Common-
wealth case Y 
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..A.. Because the instructions on the capital tax return blanks 
told taxpayers in plain language what capital was subject to 
taxation a11d what was not. 
Q. They had been told the same thing before the Bott 
.against Commonwealth case? 
A. Yes, but the trouble is1 it wasn't brought out in the 
Bott case in the testimony. 
Q. You don't agree with the Bott case, in other words f 
A. I dou 't agree with the testimony in the Bott case, where 
the administrative practice was wrongly stated. 
Q. Now, please tell the Court in what respect you consider 
the facts in the Bott case different from the facts in this case. 
A. In the Bott case, the three individuals contended that 
they were tenants in common of real estate. They said "'Ve 
invested in the real estate''-or it happened to be an apart-
ment building-'' as a personal investment. ,v e had no idea 
of engaging in business. ·we are not partners at all. We 
were not engaged in any business and all we were doing was 
just making personal investments." The Court of Appeals 
on that fact-on those facts, held that they were 
page 63 } not engaged in business. 
Q. You are a lawyer, are you not! 
A. I have been a member of the bar for 41 years. 
Q. You are entirely familiar with the entire opinion in the 
Bott case? 
A. I am. 
The Court: Excuse me, gentlemen. We are not going any-
where this way, between two lawyers. The only question the 
Court wanted to have answered is whether or not corporations 
owning apartment houses are treated as doing business. That 
11as been answered. 
By the Court: 
Q. All throughout the Commonwealth? 
A. Yes, sir. The answer is yes. 
The Court: That is what the Court wanted. You may 
pursue that and go into that. What he has been doing up 
there in the issuance of bulletins I don't think has anything 
to do with the case. 
Mr. Ferebee: I believe I have the witness as an adverse 
witness. 
The Court: Yes, anything about that subject. 
Mr. Ferebee: I don't understand that I am restricted to 
that subject once I put him on as an adverse witness. 
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The Court: He is on the stand to answer your questions. 
M1'. Ferebee: Yes, sir .. 
pag.e 64 ~ The Court: The Court is interested because you 
raised the point that Mr. Bott's. corporations had 
been singled out and the Court of Appeals in their opinion. 
seemed to indicate that he was the only one that was being 
treated as doing business in the operation of apartment houses. 
and eve1'ybody else was exempt from tax. This Court was. 
going to put him in the same class with all other people .. 
If other people are exempt from ta."l(es, he should be exempt .. 
But if everybody else pays, he should pay, unde1· the construc-
tion of '' doing business.'' 
Mr .. Ferebee: I would like to clear this up. I called Mr .. 
Morrisette as an adverse witness to answer the questions 
raised by the Court. 
The Court: When counsel was asked whether other cor-
porations owning apartment houses paid taxes of this char-
acter and he said '' All through the State,.'' you seemed to 
be taken by surprise and you asked the privilege. of having 
Mr. Morrisette take the stand on that subject. 
Mr. Ferebee: Yes, sir. 
The Court: And that is the subject he was taking the stand 
on. 
page 65 ~ :Mr. Ferebee: That is right. Now-
The Court : You may examine him on that sub-
ject. 
:Mr. Ferebee : I would like to-
Mr. Mcilwaine: Excuse me. May I make a statement,. Your 
Honor? 
The Court: Just a minute. Let Mr. Ferebee-
:M:r. Ferebee: I would like to say that if the Court feels that 
I have answered that question, now I request the privilege of 
continuing with the regular examination of this witness as an 
adverse witness by the plaintiff in this case. That is within 
the entire discretion of the Court. 
The Court : The Court is not going to let you examine him 
on what he thinks about a case that the Court of Appeals has 
passed on. That is what you are doing. His opinion on that 
is no different from anybody else's. 
]\fr. Ferebee: I will ask no further questions along that 
line. 
By Mr. Ferebee: 
Q. Now, Mr. Morrisette, you made these delinquent tax 
assessments against these three corporations for the years 
1951, 1952 and 1953 Y 
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A. I did. 
Q. ,vhy didn't you make them for 1948, 1949 and 1950? 
A. Because they were barred by the statute of 
page 66 ~ limitations. 
Q. vVell, your office is charged with-
A. Improper capital returns were filed and the Department 
of Taxation did uot discover these improper deductions as 
and when they were being made. That was the whole trouble. 
vVe just didn't know that this was going on. 
Q. vVell, the returns-
A. The taxpayer made no full disclosure of it and we had 
to discover it and root it out before we ascertained the facts. 
Q. Mr. Morrisette, the same disclosures were made in the 
prior years that were made for these three years, weren't 
they? 
A. The reason ·when we made the last assessment we didn't 
go back farther was because of the bar of the statute of 
limitations, which is three years. 
Q. I understand, but why didn't you catch it before 19511 
A. vV ell, it is just because it wasn't caught, that is all. 
With the numbe1· of corporations and taxpayers that we have 
to deal with-a million or more altogether, individuals and 
corporations and partnerships-we cannot know the tax-
payers' business in detail. The taxpayers' duty is to make a 
full disclosure to the tax authorities, and that was 
page 67 ~ not done in this case. 
Q. Are you familiar with Section 58-33 of the tax 
code applicable to you as State Tax Commissioner? 
A. "Tell, I can get familiar with it. (Witness taking up 
book) . 
Q. I will read it to you, the portion I am interested in. 
(Reading) 
'' The State Tax Commissioner shall recommend to the 
Governor and the General Assembly such measures as will 
promote uniform assessments, just rates and harmony and 
cooperation among all officials connected with the revenue 
system of the State." 
After the decision in the Bott against Commomvenlth case, 
did yon make any recommendation either to the Governor 
or to the General .Assemblv to tax an individual who owned 
and operated an apartment house? 
A. I made no recommendations to anyone with respect to it. 
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The Court: Mr. Ferebee, that has no baering on the issue 
in this case whether he made a recommendation or <lidn 't make 
a recommendation. 
Mr. Ferebee : If Your Honor please, I submit that it is im-
portant. The Com't of Appeals in the Bott against Common-
wealth case has held that the action by these ad-
page 68 ~ ministratice organs of the Government-that is,. 
local tax commissioner, the State tax department 
-are of concern to the Court of Appeals in determining what 
is or is not the proper application of the tax statute. Now, 
we had a tax statute that was in effect in 194-8 when the Bott 
against Commonwealth case was decided. The State Depart-
ment of Taxation or Tax Commissioner is directed and 
charged with the responsibility of making recommendations 
to the legislature for any chang·es that he thinks are neces-
sary in the tax law. I think it is pertinent to show that after 
the Bott against C omrnonwealth case was decided adversely 
to the Department of Taxation, no recommendation was made 
to the Governor to attempt to tax either individuals, partner-
ships or corporations for the factual situation that had arisen 
iu he Bott case and that now has arisen in these cases before 
this bar. I think that is pertinent as showing the fact that 
the State tax department _is bound by the ruling in the case 
of Bott against Commonwealth. It is attempting to evade it 
now by bringing a tax against a corporation which it knows 
it can't levy against a person similarly situated, and that,. 
consequently, its failure to act in the intervening six or seven 
years is an indication that it has acquiesced in that ruling. 
And the Court of Appeals in the Bott case at-
page 69 ~ tached great importance to the fact that over a 
long period of time they bad never tried to assess 
individuals as bad been done in that particular case. That 
is why I consider it important. 
The Court: The distinction there, Mr. Ferebee, is that the 
Court of Appeals said the Commonwealth had not attempted 
to tax individuals holding property, tenants in common or 
,·vhat not but, according to the testimony we have just heard, 
they have always taxed the ~orporation doing business, be-
cause they cannot be tenants m common. They are absolute 
owners, having fee simple title to the property as a legal en-
tity of the corporation. 
The Court will deny the prayer of the petition and hold 
that the petitioner is, within the meaning of the law and 
within the meaning of the Bott case, engaged in business;: 
that the deduction it seeks or that it has taken is not a lawful 
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deduction because it is not within the meaning of the statute 
as to bills payable or notes payable. The prayer of the peti-
tion is denied. 
Mr. Ferebee: Will the Court make some statement as to 
the position on the last point, that these are undistributed 
rents which have not been turned over? 
The Court: The Court has concluded its opinion. 
Mr. Ferebee: I note an exception . 
• • • • 
A Copy-Teste: 
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